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For these and other reasons the two cases under discussion are 
valuable and interesting, dealing as they do with questions of great 
moment. 

ENACTMENT OF STATUTES GOVERNOR'S APPROVAL. 

A novel state of facts came before the Supreme Court of Arkan- 
sas in the case of Powell v. Hayes, 104 S. W. 177. The governor of 
the State being ill and absent, the president of the Senate, Hon. 
John I. Moore, became acting governor. A bill which had passed 
the legislature came before him for consideration. He signed it 
one hour before Hon. X. O. Pindall succeeded him as president of 
the Senate and acting governor. Although Gov. Moore directed the 
bill to be taken to the office of the Secretary of State, the bill never 
left the governor's office where it was found on the following day by 
Gov. Pindall. He erased the approval of his predecessor and sent 
the bill with a veto message to the Secretary of State as required 
by law, where the act of disapproval was put on record. The court 
held, although there was strong dissent, that when the bill was 
signed by Gov. Moore, it thereupon became a law and that the gov- 
ernor's approval could not thereafter be withdrawn by veto. 

It was considered an immaterial fact that the approval and the 
withdrawal of approval were the acts of different individuals, and 
that if Gov. Moore had the power to withdraw his approval, then 
Gov. Pindall had the same right. In the eyes of the law, they were 
but one person, the governor of the State. Therefore, the one ele- 
ment of contention was as to the power of a governor to withdraw 
his approval of a bill. 

Cooley, in his Constitutional Limitations, p. 154, states the rule 
as follows: "The governor's approval is not complete until the bill 
has passed beyond his control, by the constitutional and customary 
mode of legislation ; and at any time prior to that he may reconsider 
and retract any approval previously made." But in the case under 
consideration the court repudiated this idea and stated that approval 
could not be withdrawn after the signing, regardless of the fact that 
the governor still retained the actual physical control of the bill. In 
support of its position the court relies on three decisions of the 
United States Supreme Court ; Marbury v. Madison, 1 Cranch. 49 ; 
Gardner v. Barney, 6 Wall. 499 ; Seven Hickory v. Ellery, 103 U. S. 
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Marbury v. Madison is distinguishable from the case under 
discussion in that President Adams had filed the commission sought 
to be withdrawn with the Secretary of State. It had thus passed 
entirely beyond his control. None of the courts go so far as to say 
that in such a case could he have withdrawn his approval. State v. 
Whisner, 35 Kan. 271. In the case under consideration, the bill 
never left the control of the governor. However, in Marbury v. 
Madison, Chief Justice Marshall freely expresses his views on the 
subject. He says, "The last act to be done by the president is the 
signature of the commission. The time for deliberation has passed. 
He has decided." 

In Gardner v. Barney and Seven Hickory v. Ellery, supra, there 
are also statements which support the view of the Arkansas court. 
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Each of these decisions contains the following statement: "The bill 
becomes a law when signed. Everything done after that is with a 
view to preserving the evidence of its passage and approval." But 
in reading the statements in these opinions it should be remembered 
that in neither of these cases did the court have under consideration 
a state of facts similar to those of the case under discussion. 

When, however, we look at the authority on the other side of 
the question, we find several cases almost identical with the one 
under discussion. In People v. Hatch, 19 111. 283, the governor, 
having signed a bill, his private secretary reported that fact to the 
legislature. But before the bill left the governor's office, the gov- 
ernor erased his approval and vetoed it. The court said: "The 
prominent fact in this case is that the bill was not, for a moment, 
out of the possession of the governor after he had placed his name 
to it, until he had erased his name, and returned the bill with his 
objections to the house in which it had originated. During all this 
time he had complete control of it, and had he placed his name to it, 
designedly and understandingly he could still have withdrawn it." 
In People v. McCullough, 210 111. 488, under practically the same 
state of facts, the court said : "If he should sign the bill and mark 
it approved, he would have a right to reconsider his act and erase 
his approval, while the bill still remained under his control." In 
Weeks v. Smith, 81 Me. 538, the idea is still more forcefully put as 
follows : "The signature of the governor to an act of the legislature 
is conclusive evidence of the executive approval against every one 
but himself. He alone should be permitted to dispute it, and only 
then, while he holds control of the act, and before he shall have 
deposited the same in the archives of the State." 

What are the lines of reasoning that result in these two opposite 
conclusions ? One begins with the question : "What is the all-impor- 
tant point in the governor's action, after which the bill becomes a 
law ?" Surely it is not the mere manual delivery of the bill over to 
the custodian of the State records. If not, then it must be the 
approval of the governor. His signature is the evidence of that 
approval. Therefore, it is at that point that the whole matter 
crystallizes and the bill becomes a law. If it becomes a law, the 
governor cannot revoke it. 

The argument, on the other side, begins with the consideration 
of the fact that in most of our States there are constitutional 
provisions like those under consideration in Arkansas, which pro- 
vided as follows : "The Secretary of State shall keep a full and accu- 
rate record of all the official acts and proceedings of the governor, 
and when required, lay the same with all papers, minutes and vouch- 
ers pertaining thereto, before either branch of the General Assem- 
bly. He shall proceed to copy the acts, joint resolutions and memo- 
rials of the General Assembly as soon as they are approved by the 
governor and shall hand over copies thereof to the public printer." 
The Secretary of State is thus made the custodian, and the only 
one, of the records pertaining to the governor's office, and his office 
is the only place where record evidence of the governor may be 
found. From this it is clear that such constitutional provisions are 
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intended to provide a place where the record evidence of the acts 
of the governor and the existence of the statute laws of a State 
shall be kept. This being true, when a record made by those officers 
in the manner and within the time prescribed by law is found in the 
office of the Secretary of State, it is conclusive and unimpeachable 
record evidence of the authenticity of the official acts therein 
recorded. It should not be overturned by oral evidence. Weeks 
v. Smith, 81 Me. 538 ; Tarlton v. Peggs, 18 Ind. 24. It is readily 
seen that the bill, as recorded in the office of the Secretary of State, 
is the bill as it left the governor's control. Whether the governor 
changed his approval several times can make no difference, because 
such would not appear on the record and would have to be shown 
by evidence of less dignity. The courts are hostile to such attempts. 
Field v. Clark, 143 U. S. 649. Even the courts which allow the 
journals of the legislature to control the enrolled act, do not consider 
the journals as evidence of less dignity. 

There is another line of argument in favor of allowing a gov- 
ernor to withdraw his approval. It is by way of analogy. The 
Senate or house can reconsider as long as the matter is within their 
control. Why cannot the governor? The right to reconsider is a 
necessary incident to the power to act. It is not peculiar to legis- 
lative bodies, but is common to all human transactions where there 
is discretion to be exercised. An individual may erase his name 
from a deed as long as it is within his control; and even a court 
of justice may reconsider its solemn judgments months after they 
have been rendered. Should this approval of a law by the governor 
be the solitary exception? If so, some great principle of public 
policy should require it. For in all cases, both public and private, a 
party may change his purpose and decision as long as the subject- 
matter still remains before him. 

These arguments in favor of the right of a governor to recon- 
sider may not be any more logical than those on the other side, but 
the conclusion deduced from them has the additional merit of being 
practical. In the first place, it does away with the whole uncer- 
tainty of relying on oral evidence. To be sure in the Arkansas case 
under discussion, the court did not have so difficult a problem as 
would ordinarily follow, with respect to the introduction of oral 
testimony, because of the fact that Gov. Pindall's veto message con- 
tained a statement of the fact that Gov. Moore had approved the 
bill. But in the ordinary run of cases it would seem that the doc- 
trine of the courts which hold the view contrary to that followed by 
the Arkansas court, would be more conducive to certainty in the 
law. For the conclusion set forth by that court might lead to great 
confusion, since that which appears from the record to be the final 
executive action in approving or disapproving a bill might be set 
at naught by proof of prior inconsistent action on the same bill. 

EXEMPTION CLAUSES IN ACCIDENT INSURANCE POLICIES. 

The case of Bader v. Amsterdam Casualty Co., 112 N. W. 1065, 
recently decided by the Supreme Court of Minnesota, reveals the 
difficulty which the courts have encountered in the interpretation of 



